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IN THE UNITED STATES DISTRICT COURT 
FOR _THE DISTRICT OF COLUMBIA 


| J. HENRY POLKINHORN, Executor of the 
| Estate of Grace B. Affleck, Deceased. 


7 FILED 
ane OCT 2 81966 


| JOHN H. POLKINHORN, Trustee of the ROBERT M. STEARNS, CLERK 
Testamentary Trust under the Will plete 


i o£ Philip G. Affleck, Deceased, JURY 
2737 Devonshire Place, N. W. : ACTION | 
Washington, D. C. ; 


Plaintiffs 


_ 2888 66, 


vs. ' Civil Botton No. 


THE UNITED STATES OF AMERICA 


Defendant 


COMPLAINT FOR REFUND OF FEDERAL INCOME TAXES 
ILLEGALLY AND ERRONEOQUSLY COLLECTED 


1. Jurisdiction is conferred by Section 1346 (a) of ‘Title 28 
| 


‘of the United States Code (1958 ed.) 

2. Plaintiff J. Henry pornorel is.the duly appointed, 
qualified and acting Executor of the Estate of Grace B. Affleck, i 
| €@eceased, who died a resident of the District of Colunbia on 
June 20, 1964, and he brings this SeenE2 Behcne personal / 
representative of the Decedent's Estate. 

3. Plaintiff, John H. Polkinhorn (who is the same individual 
‘as Plaintiff J. Henry polkinborn), is the duly appointed, |: 


qualified and SCenag Trustee of the es Any, Trust established 


ipy the Will of Philip G. Affleck, deceased, who died a resident 
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of the District of Columbia on January 7, 1947, and he brings 


this action as such Trustee. 

4. During the calendar year 1960, the said Grace B. Affleck, 
deceased, was life tenant of the Estate of Philip G. affleck, 
deceased, with full power to lease reali property constituting the 
corpus of the said life estate, and during the calendar year 1960 
she did so lease a parcel of real estate in the life estate for a 
term of 99 years for and at a fixed minimum annual rental. 

5. Plaintiff John H. Polkinhorn, as Trustee, joined in said 
lease as Lessor, and the vested remaindermen of the Trust Estate 
approved said lease. 

6. Among the terms and conditions of the said lease was a 
provision that the Lessee would assume the obligation of the 
Lessors promissory notes for $27,500.00, secured by a first deed 
of eree to the said parcel of real estate, and could, on any 
interest date, pay and discharge said indebtedness, and, in any 
event, was required to discharge such indebtedness prior to razing 
the improvement then standing on the leased premises, which 
‘improvement was declared to be the property of the Lessee. 

7. On or about December 10, 1960, the Lessee did so pay and 
discharge the said indebtedness of $27,500.00 and. razed the 
improvement. 

8. Thereafter, the defendant, through its agent, the 
Internal Revenve. Service and its District Director at Baltimore, 


Maryland, required Grace B. Affleck, deceased, to include the 
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said amount of $27,500.00 in gross income received by her in the 
' calendar year 1960, and assessed against her and required her to 


pay, and she did pay, the sum of $8,802.68 as additional indi- 


vidual income tax, by reason of inclusion of the said $27,500.00 


| dn her gross income for the year 1960 and by reason of other 


“adjustments not now contested, together withinterest thereon in 


the amount of $1,293.73 from April 15, 1961, to the date of 


payment. 
=a 

9. The inclusion of the aforementioned sum of $27,500.00 
in gross income to the decedent and assessment and collection of 
' the aforementioned tax by the defendant, as aforesaid, was 
' erroneous and tilegai, “and contrary to the provisions of Section 
| 108 of Title 26 of the United States Code and the Regulations 
issued pursuant thereto, and the plaintif£ was and is entitled, 
‘as the personal representative of the decedent, to claim, 
' @emand and to have a refund of such taxes and interest assessed 
i and paid with interest thereon. 

10. Plaintif£ has demanded a refund of the aforesaia income 
taxes paid, on the ground that the same was erroneously and 
' Jllegally demanded ana collected eat the decedent, and has 
complied with the provisions of Section 108 and all: other | 
' applicable provisions of Title 26 of the United States code and 


other provisions of law, and his demands for refund of the said 


' payment were refused by the defendant on or about Novenber 4, 


1964. 
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‘ll. Plaintiff, John H. Polkinhorn, Trustee of the 
Testamentary Trust established by the Will of the said Philip G. 
Affleck, Geceasea, joins in this action as Plaintiff on the 
ground that if the said sum of $27,500.00 is held to be income, 
then it is income to the Trust under the Will of Philip G. 
Affleck, deceased, permanently set aside for cheritable uses 
under Section 642(c) of Title 26 of the Internal Revenue Code, 
and, as such, is exempt from income tax as an increase in the 
equity of the remaindermen or as a return of principal of the 
frust of which the life tenant was then constructive trustee, and 
‘o£ which the plaintiff John H. Polkinhorn is now acting trustees. 

WHEREFORE, the Plaintiffs demand judgment against the ; 
defenaant for so much of the sum of $10,096.00, with interest 
thereon, as represents additional individual income tax imposed 
and paid as a result of inclusion of the sum of $27,500.00 in 
the gross income of Grace B. Affleck, Geceased, for the year 
1960, together with interest thereon. 


Estate of Grace B. Affleck, Deceased. 


-- a Me nr é- Z en hee =_ 
Q st tpelitects Executor 
Ww s 
° el Oe ez 


PVD 
W. Barrett McDonnell 
Attorney fur Plaintiffs 
Suite 430, Washingtcn Building 
dn He Soden ter 


Washington; D. C. ibd 


ea H. Polkinhorn, Trustee of Testamentary 

rust under Will of Philip G. Affleck, 

Deceased, 2737 Devonshire Piace, N. We, 
Washington, D. C. 


Plaintiffs 


DISTRICT OF COLUMBIA: ss 

gd. Henry Polkinhorn, being duly sworn, deposes and says that 
‘he resides at 2737 Devonshire Place, N. W., Washington, Bas 
‘that he is the plaintiff herein under the name of J. Henry 
-polkinhorn and the name of John H. Polkinhorn; and that he has 
read the- foregoing complaint and knows the contents thereof and 


pe the same are true of his. own knowledge except as to the 


mee therein stated to be alleged on information and belief, 


and as to those matters he believes them to be true. 


as 2 7 
—/ Ie nh wp) grt he caf 
we Henry Zonzsnhorn 
= 
Subscribed and sworn to béfore me this ~StLaay of 


bes 2 , 1966. 


ee real toe 


/Notary Public, D. C. 


MY COMMISSION EXPIRUS JUNZ 14,, 197%. 
ae 


DEMAND FOR JURY _TRIAL 


Plaintiffs herein demand a jury trial. 


. Henry Polkinhorn 


”) phe tebe 
yam H. Polkinhorn 
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ANSWER 


The defendant, the United States of America, by and through its 
attorneys, for its answer to the complaint herein alleges as follows: 
1. Denies the allegations contained in paragraph 1. 
2. Denies knowledge or information sufficient to form a belief 
to the truth of the allegations contained in paragraph 2. 
3. Denies knowledge or information sufficient. to form a belief 
to the truth of the allegations contained in paragraph 3. 
4, Denies knowledge or information sufficient to forma belief 
to the truth of the allegations contained in paragraph 4, 
5. Denies knowledge or information sufficient to form a belief 
to the truth of the allegations contained in paragraph 5. 
6. Denies knowledge or Pacormatton esufficient to form a belie? 
to the truth of the allegations contained in paragraph 6. 
7. Denies knowledge or information sufficient to form a belief 


to the truth of the allegations contained in paragraph 7. 


8. Admits the allegations contained in paragraph 8. 

9. Denies the allegations contained in paragraph 9. 

10. Admits that plaintiff has demanded a refund for the income 
taxes paid and that such demand for refund was refused by defendant on 


or about November 4, 1964. Defendant denies all other allegations contained 


in paragraph 10. 


a 


11. Denies the allegations contained in paragraph 11. 


AFFIRMATIVE DEFENSES 
32. By way of further and more complete defense to plaintiffs’ 


claim, defendant elleges as follows: 
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a) Jurisdiction of suits against the United States. seeking @ refund 
; of income taxes alleged to have been erroneously and illegally assessed 
and collected is vested in the District Courts pursuant to 28 U.S.C. Sec. 
1346(a). 

b) Prerequisite to a proper suit over which the District Courts 
can teke jurisdiction, however, is fulfillment of the provisions of Sections 
6511, 6532, and T7422 of the Internal Revenue Code of 1954. These provisions 
require & plaintiff to: 

1) pay the tax; : 
2) file a claim for refund; 
3) institute suit. 

ce) Unless these requirements are met, no District Court can take 
jurisdiction of any suit for refund of taxes. 

a) Plaintiff. John H. Polkinhorn, Trustee of the Testamentary Trust 
under the Will of Pailip G. Affleck, Deceased, has failed to meet ‘each and 
every one of the above- stated prerequisites. 

e) Therefore, this Court does not have jurisdiction of this eaeton 
as to said plaintiff, and it should accordingly dismiss this a to 


said plaintiff. 


13. By way of further and more complete defense to plaintiffs’ 


claim, defendant alleges as follows: 

a) Rule 8(a) of the Federal Rules of Civil Procedure requires 
both a short and plain statement of the basis of the Court's jurisdiction 
and e short and plain statement of the pleader's claim for relief, 

b) Plaintiff John H. Polkinhorn, Trustee of the Testanentary Trust 
under the Will of Philip G. Affleck, Deceased, has failed to present either 


of these statements “ 
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¢) Therefore, the complaint is inadequate as to said plaintite and 
should accordingly be dismissed. 

14. By way of further and more complete defense to plaintiffs’ 
clain, defendant alleges ac follows: 

a) District Courts are barred from granting declaratory judgnent 
relief in federal tax matters by the provisions of 28 U.S.C. Sec, 2201 
and 26 U.S.C. Sec. Th2l. 

b) Therefore, this Court lacks jurisdiction of the complaint to 
the extent it requests such relicf. 

WHEREFORE, defendant prays that judgment be entered in its favor, 
dismissing plaintiffs’ complaint, allowing defendant its costs and such 


other and further relief as this Court may deem just and proper. 


MiLCHELL ROGOVIN 
Assistant Attorney General 


MYRON C. BAUM 
Attorneys, /Tax Division 


Department of Justice 


Attorneys for Defendant 


Of Counsel: 


baud BD. Bruce 
ants G. BRESS Puy, 


United States Attorney 


{Certificate pf Service Omitted in Printing] 
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Washington, D. Cc. . 
Monday, January 15, 


Deposition of 
JOHN HENRY POLKINHORN, 
called for examination by counsel for the defendant, pursuant to 
agreement, in room 5122, Justice Department, Tax Division, 
1101 Pennsylvania Avenue, N.W., Washington, D. Cor beginning at 
1:40 p.m., before Albert R. Sparks, a Notary Public in and for 
the District of Columbia, when were present on behalf of the 


respective parties: 


For the Plaintiffs: 


W. BARRETT McDONNELL, ESQ. 
430 Washington Building 
Washington, D. C. 20005 


For the Defendant: 


DANIEL L. PENNER, ESQ. 4 
Tax Division, Department of Justice 
Washington, D. C. 20530 


Whereupon, 

<a . JOHN HENRY POLKINHORN 
was called for examination by counsel for the Getentantaente 
evine been first duly sworn by the Notary Public, was eomnined 
and testified as follows: 

; MR. MC DONNELL: Let the record show that Mr. Polkinhorn 
appears voluntarily in response to a request from Government 
counsel in Lieu of formal notice under the rules of the court. 

. MR. PENNER: Let the record show that counsel stipulates 
the waiver of the requirement of notice andstoning of. the 
deposition. 

piRscr EXAMINATION 
. By Mr. Penner: 

Q Would you state your full name? 

A Which way? ‘r use the name J. Henry Polkinhorn and 
John H. Polkinhorn. | = 

Q What is your address? 

A 2737 Devonshire Place, Northwest, apartment 314, 
Washington, D. C. 

Q Are you the plaintiff in this lawsuit? 

AD Yes. 


Did you know Mrs. Grace B. Affleck? 


That was my mother. 


And what connection do you have with the estate of 


Mrs. Affleck? 
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A Well, I guess I am executor in her estate. 

Q Anda what connection did you have with the estate of 
Mr. Affleck? | 

A I am trustee in the estate now. 

MR. PENNER: Off the record. 
(Discussion off the record.) 
By Mr. Penner: 

Q Mr. Polkinhorn, are you aware that Mr. Affleck conveyed 
certain eomeren: real property, which is the subject of this 
lawsuit, to Mrs. Affleck by his will, giving her a life estate? 

A A life estate, but not property given to her. 

Q .I see. What was.the.date of the @eath of Mr. Affleck? 

A January 7, 1947. Wait a minute. Yes, I am sure it is 
January 7, 1947. Yes. . 

Q All right. The prorat, that we are concerned with is 
1862 M Street, Northwest, is that correct? 

A That is correct, sir. It was noon as 1826, but it is 
not that number now. 

Q What is the number now? 

A I do not know, sir. 

Q Then are you aware that on June 10, 1958, the taxpayer, 
Mrs. Affleck, executed three notes secured by a first deed of 
trust on that property? 


A I have heard of it. I don't know about it. 


I don't know the date, either, for that matter, You say 1958. 


I wouldn't know that. 
re) ' see. On the 28th of September 1960, anne property 
was leased by Mrs. Affleck and yourself as trustee to the 
‘Ring family, is that correct? 

A As far as I know, I am not sure of the RA, ES it 
was to Gustave Ring. } | 


MR. PENNER: Off the record. 


(Discussion off the record.) 


MR. PENNER: I hand this lease agreement to the reportek 


and ask that ‘he mark it as Government Exhibit 1 for identification. 
(A copy of a lease agreement was 
marked for identification as 


Government Exhibit 1.) 


MR. PENNER: Off the record. 
(Discussion off the record.) 
By Mr. Penner: 
Q I hand you, Mr. Polkinhorn, the lease aoreenent and ask 
if that is the agreement you have executed as anon 
A Yes, sir. | 
Q Does that agreement call for discharge of a debt of the 
landlord's as partial payment of rent? 
A I beg your pardon. 
Q Does that agreement call for, in partial payment of the 


rental due, the discharge by the tenant of the landlord's 


indebtedness? 
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A Do you mean the person to whom we rented this property, 
were they going to take care of the mortgage on this property? 
Is that what you mean? 

Q No, it is my understanding, and you said you had 
heard that Mrs. Affleck executed three notes in 1958 in the 
total amount of--- 

A I don't’ know whether there were three notes or not. 

As I recall, there was about a $17,000 mortgage on it, and I 
think mother borrowed about $10,000 more, and it was $27,000-plus} 

Q $27,500? 

A That was for the improvement of other property that 
belonged to Mr. Affleck's estate. 

Q Did this agreement call for the payment of that 
indebtedness as partial payment of the rent on the property? 

MR. MC DONNELL: Can we go off the record? 
(Discussion off the record.) 

MR. PENNER; Back on the record. 

By Mr. Penner: 

Q I am referring to the fifth line from the bottom, 
beginning there "for a term of $9 years" and ending "the 9th day 
of October at and for a total rental of not less than ; 
$1,017,500, payable by discharge by the tenant, as hereinbelow 


provided," and on over to page 2. 


I ask you again: Did this lease call for partial 


payment of the total rental due, the discharge by the tenant of 


the landlord's indebtedness? 

A The Ring organization was to pay “the mortgage of 
27,500 off when they rented the building. ‘They offered 
"12,000 a year at first, clear, and then they offered 10,000 a 
year and they would take care.of the 27,500. : 

Q All right. 

A, Does that answer your question? 

Q That answers it, yes. 

You. don't know when Mrs. Affleck Bomrowed he $27,500? 
I do not,. sir. ~ 
MR. PENNER: Off the record, 
* (Discussion off the record.) 
MR. PENNER: Back on the record. 
By Myr. pooner 
re Mr. polcinhorny prior to the execution of this lease, 


, in what mannex was the property used during the period from the 


date of Mr. Affleck's death until the execution of this lease? 


A This 60-called property we are speaking of now, 1826? 


Q Right. 

A As I recall, it was a four-story brick ene 
: house, and it was in such poor condition that the attorney 
previous to Mr. McDonnell---~ | 

Q What was that attorney's name? 

A Mr. John Myers, He is deceased -~- John Myers. ‘He was 


‘thinking in texms of renovating this whole building and renting 


Selone? but the cost was prohibitive. And then he talked about ; 
tearing it down and using it for parking space. z 
The inspectors were after us all the time about it. It 
was-one of those: kinds of buildings that certain persons live . 
in, and you would fix something one day and the next day it would 
be broken out. It was in foul shape. 
Q Was it at that time rented? 
A At the time it was sold? 
Q At the time of this lease agreement. 
A It was rented in part. I don't know whether it was in 
full or not. | 
Q .-.iIt was partially occupied? 
A Yes, partially leased. 
MR. PENNER: Off the record. 
(Discussion off the record.) 
MR. PENNER: Back on the record. 
_ By Mr. Penner: 
Q It is my andecocenaine Mr. Polkinhorn, that when 
Mrs. Affleck executed the notes in question, some $27,000 


.worth of notes, that the proceeds of those notes were applied, 


approximately $16,800 to existing indebtedness on the property, 


and the remaining sume, approximately $10,500, was paid to her 


cash-in-hand. 


Do you remember whether that is substantially correct? 


A I don't know a thing about this. 
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My understanding was that this property had encumbrances 
| on it for about 17,000 and that Mrs. Affleck put additional -- 
approximately 10,000-plus <= on it. I know nothing about her 
‘receiving any cash in hand. I know nothing about that. : 

Q What would be the proceeds of the $10,000? How would 
that be applied? | 

A That was to take care of other property. We were in 
bad shape financially. 

Q So the 10,000 was used for improvements on other 
property? 

A And it could have been used also to pay off on a lien 
on another piece of property. Tf can't tell you, sir. It was 
just my understanding. I don't know. | 

MR. MC DONNELL: off the record again? 

MR. PENNER: Yes. 

(Discussion off the record.) 

MR. PENNER: Back on the record. 

By Mr, Penner: 

Mr. Polkinhorn, when were you appointed as trustee? 
To the best of my recollection, March 17, 1960. 

THE WITNESS: Off the xecord for a moment? 

MR. PENNER: Yes. 


(Discussion off the record.) 


By Mr. Penner: 


Mr. Polkinhorn, what was Mrs. Affleck's occupation duritg 


the year 1960? 
A Well, none. 
Q Did she have any other rental property? Did she own 
‘any other rental property or have any other interest in other 
rental property? 
-A Her deceased husband's property, under the affleck will} 
That is all. 
Q There were othex properties other than this particular 
property, the income from which was distributed to her? 
A Which she received, yes. 
Q Then you would say that the trust was, in 1960, in the 
business of managing the property of the deceased, Mr. Affleck? 
A Myself, or my mother? 
The trust. 
The trust? 
Of which you were trustee. 
Excuse me? 
Was the erat engaged in prainese? 
I don't understand that question. 
What assets were in the trust in 1960? 


Interest from the property, rentals from the property. 


But was the property itself in the trust? What were 


the assets of the trust? 
A I can't answer that, sir. 


Perhaps you can ask your counsel. 
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MC DONNELL: Do you want me on the record to advise 


PENNER: Yes. 
MC DONNELL:: What date are we speaking of? 
PENNER: 1960. 
MC DONNELL: The date of the execution of this 
lease? ~ ! 

MR. PENNER: Yes. 

MR. MC DONNELL: I ama little taken aback. If't may, 

' go that I don't appear on the record to be advising my client . 
of the answers, may I do this by questioning? : 
‘MR. PENNER: If you prefer. 

MR. MC DONNELL: In 1960, as of the date of your 
appointment as trustee under the will of Philip Affleck, deceased; 
aid you as trustee have title to any properties? : . 

THE WITNESS: I did not. 

MR. MC DONNELL: Where was the title of the properties 
in 1966? : 

THE WITNESS: ioresuns under Mrs. Affleck, if x 
understand your question. : 

MR. MC DONNELL: In what capacity? 

THE WITNESS: She was life tenant. 

MR. MC DONNELL: Do you recall the properties that 


were in the name of the life tenant as of the date of the 


execution of this lease in September 1960? 
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THE WITNESS: I would have to go back on your records 
of what was sold and what wasn't sold. ; 

MR. MC DONNELL: May I help you, then, if there would 
‘be no objection to a few leading questions? 

pia the estate of Philip G. Affleck, deceased, own any 
properties on Pennsylvania Avenue, Northwest? 

THE WITNESS: Yes, sir. 

MR. MC DONNELL: What was the address of those 


properties? 


THE WITNESS: I believe it was 2421 and 2423 Pennsylvania 


. 


Avenue, Northwest. 


_MR. MC DONNELL: Did the same estate have any 


properties on O street? 


THE WITNESS: Yes, 1206 0,Northwest, and 1209 0 ‘Street, 


Northwest. 

MR. MC DONNELL: Did the estate at that time have any 
properties on P Street, Northwest? . 

THE WITNESS: Yes, sir. 


‘ 


MR, MC 'DONNELL: Do you recall the address of those 
properties? 

THE WITNESS: No, sir, I do not. It was on the north 
side of P Street. There were about five buildings, nearer 
14th Faas ee 15th Street. One of them had a big automobile 
place inside, a repair shop, an open-air repair shop. And they 


were two-story buildings. 
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MR. MC DONNELL: Did the estate own any properties on 


llth Street, Northwest? 


THE WITNESS: Yes, Sir. 


MR. MC DONNELL: Do you recall the address of those 


properties? 


THE WITNESS: About 1405 to 1411 or 1413, on the east 
side. 

MR. MC DONNELL: If I told you the addresses were = 
1411 to 1419, would that refresh your recollection? 
. THE WITNESS: It’ could be. ° pare’ | 


MR. MC DONNELL: Were there any other properties in the 


THE WITNESS: Yes, there was one property, in the , 
1700 block, about 1725 - llth Street. That was a single house. 


I believe it was a two-story house. 


MR, MC DONNELL: Did the estate have any properties on 


14th Street, Northwest? : 

THE WITNESS: 14th and V Streets, Northwest. 

MR. MC DONNELL: Did the estate own any other 
properties on 14th Street? 

THE WITNESS: Yes, yes, yes. In the 1200 block of 
“14th Street. I believe there were either two or three buildings 
on the west side of the street, right across from the big 
Lutheran Church there. It would have been two buildings or 


three buildings. One. .of them was rented, I believe. 
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MR. MC DONNELL: Was rented by whom? 


THE WITNESS: By Mr. Affleck. 


MR. MC DONNELL: Did the estate own any properties on 


South Capitol Street, Southeast? 

THE WITNESS: We had a piece of property in the 
1100 block of New Hampshire Avenue that was sold. I do not 
recall whether we had the South Capitol Street property at this 
‘time or not. 

MR. MC.DONNELL: Why do you associate it with the New 
Hempshire Avenue property? 

THE WITNESS: It seems to me when we sold New Hampshire 
Avenue, we had to’ invest the money, and that is when we bought 
some property down there. I am not sure. We aia have our house 
on Maple Street in Takoma Park. Tf believe it was Maple Street 
out there, a two-story wooden house. 

MR. MC DONNELL: I guess that is all. 

MR. PENNER: All right. 

By Mr. Benner: 

Q Mr. Polkinhorn, these assets were not in the trust? 
A I don't know what oe mean by “assets were not in the 

trust." I don't know what you eon by that. Sorry. 

MR, PENNER: Off the record. 

(Discussion off the record.) 

By Mr. Penner: 


Q Mr. Polkinhorn, the notes that we have referred 
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the amount of $27,500, were those notes paid off by the tenant 
of: the property at 1826 M Street? 

A By Mr. Ring, or Mr. Ring's associates. 

Q When were those notes paid off? 

A When he took possession of the property. 

Q Would that be in 1960? 

A It could be. It would be in the late part of 1960. 

Q Did Mrs. Affleck ever make any payments on the notes, 
to your knowledge, payments of either interest or principal? 

A On what notes, sir? 

Q On the notes that were paid off by Ring--- 

A ‘Not that I know of. I would say noe 

You mean the 27,500? 

Yes. 

That was paid by Ring. 

She never made any payments on the notes? 

Not that I know of, sir. 

MR. MC DONNELL: I am sorry, but I don't think the 
witness understood the full question. vouteeta someits AS to 
principal and interest. : 

THE WITNESS: Oh. She paid the government some money. - 

Is that what you mean? 


By My. Penner: 


Q No, did she ever pay any interest on the principal 


amount of the notes? 


I do not know, sir. 

MR. PENNER: Off the record. 
(Discussion off the record.) 
By Mr. Penner: 

Q Mr. Polkinhorn, during the year 1960 and prior to that 
time, who took care of the management of the properties of which 
Mrs. Affleck was life tenant? 

A after the death of Mr. Affleck, Mr. Jan Beller. He had 
worked for Mr. Affleck for a number of years in the drug business 
and also in the real estate business. fo the best of my 
recollection, he took care of it in the office that Mr. Affleck 
had at 2423 Pennsylvania Avenue. aA 

Then Mrs. Affleck's attorney, Mr. Horton Lester, passed . 
away. Before he passed away, he recommended that John J. Myers 
become Mrs. Affleck's attorney, and Mr. Myers handled things for 
my mother up until some irregularities occurred and he became ill, 

Then Mr..Danie] O*Connor, an attorney, took over for a 
short time until he became head of the Internal Revenue 
investigating department. 
= Then Mr. McDonnell took over. 


Q As of what date did Mr. McDonnell take over? 


x 


A I couldn't tell you that, sir -- before I became 


trustee and so forth. 
g Before you became trustee? 


A Before, yes. 
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Q So before 1960, Mx. McDonnell was handling the manage- | 


ment of the properties for your mother? 

A No. Thomas D. Walsh Realty Company. TI believe they 
‘are at 1900 K Street, Northwest. . 

Q How long did the Thomas D. Walsh Realty Company’ handle 
the.. management of the properties for your mother? 

A They are handling them at the present time. 

Q When did they begin handling those properties? 

A Right after -- either after Mr. O'Connor or Mr.) McDonnell 
took over. I don't know. © : 

Q Prior to 1960? 

A. Yes, sir, to the best of my recollection. — 


Q Mr. Polkinhorn, was the $27,500, which represented a 


debt discharged by the tenant of the property at 1826 M Street, 


reported as income on the 1960 return of Mrs, Affleck? 
A I do not know. You will have to ask Mr. MeDonne?1 
that. : 
Q Would you ask Mr. McDonnell and refresh your 
recollection? 
MR. MC DONNELL: No. It was not. 
THE WITNESS: Mr. McDonnell says it was not. 
By Mr. Penner: . 
Is that your recollection? 
I don't recollect, six. Sorry. 


Then if it were not included on the jncome-tax return of 
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Mrs. Affleck for 1960, then you wouldn't know why it was not 
included? 

A No, except that Mrs. Affleck didn't receive the 
$27,500. It was paper, and it went to the estate. She had 
nothing to do with that. 

~Q But it was a cancellation of indebtedness? 

A Against the Affleck estate. 

Q Then at the time that return was filed, was there a 
consent to reduction as prescribed in section 1017 of the 
Revenue Code and required by section 108 of the Revenue Code? 
Was that filed with the original return? | 

A - I do not know, sir. 

Q Do you know if there was ever a consent filed? . 

A I do not know, npn 

Mr. McDonnell advised us, my mother and myself, on all 
these things, and he gives good advice. 


Q In 1960, was the property at M Street advertised for 


‘you mean the apartment that was there? 

Yes. 

I do not recall that, sir. 

Mr. Ring, who had the building on the southeast corner 
of 19th and M Streets, as I recall, wanted to build -- he had 


a garage there, and he wanted to build over the top of ita 


number of stories so he could rent it for office space. He did 


not have an entranceway to his elevators and so forth. 

| I don't know whether he came to us or what the story 
was. I imagine he knew that we wanted to get rid of the 
building or something. 

He offered so much for the building, and we rented to 

him on a 99-year lease with the proviso that any building he 
put on the property at 1826 would be attached to his own property} 
to cover us in case anything happened to his business and 
so forth. 


I don't recall whether that property was put up for 


rent before Ring came along or not. 


‘I do recall that several people had tried to get that 


property before Ring. 
MR. PENNER: That is all the questions I have. 
MR. MC DONNELL: May leross examine? 
MR. PENNER: Certainly. 
CROSS-EXAMINATION 
By Mr. McDonnell: 

Q Mr..Polkinhorn, just for purposes of clarification, 
what was your understanding of the method of operation of the 
estate of Philip G. Affleck during your mother's lifetime and 
prior to the time when Mr. O'Connor and I began to advise your 
mother in legal matters? 

A What was the what? 


Q what was the method of operation of the estate? 
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A Well, they had an office at 2423 Pennsylvania Avenue 
that; after Mr. Beller was Bencreed Mrs. Alder took over 
collecting rents up there. 

Q Who handled the deposit of rents and the disbursement 
of funds? 

~ A John J. Myers. 

Q You have stated, I believe, that sometime shortly 
before 1960 there was a change in the method of operation. 

What is! your recollection of that change of the method 
of operation? 

A Before what date? 

Q -Shortly before 1960. 

A Well, I believe that after the Myers episode, I believe 
that we gota real estate Company, -- my mother retained a real 
estate company to take care of the property. 

Q ~ Do you recall whether that was done on Pacotmaniattone 
of counsel? 

A Yes, it was. 


: Q What counsel? 


A I believe it was you, or it could have been Daniel 


O'Connor. But I believe it was you, Mr. McDonnell. 

Q Then do I understand from your previous answers that 
after that date the collection of rents and the management of 
the properties were in the hands of Thomas D. Walsh, Incorporated, 


and legal matters pertaining to the estate were in the hands of 


‘Mx. O'Connor? 

A That is correct, sir. 

Q According to your recollection, what was the reason 
why you were appointed by the United States District Court as 
trustee under the will of Philip G. Affleck? 

A Because Mrs. Affleck asked me to be. 


. 


Q But there was a trustee. Why were you asked £0 be? 
| 


A Mz. Colton resigned. 
| 


°Q Do you recall by whom your mother's income tax returns 


were prepared? 
A How far back? 
Q ..1960 and thereafter. 


A Myers, sir. 


- Q Did you examine Mrs. Affleck's income tax returns 


before they were signed by her? 


A I believe I did, but I am not too sure. I believe she 


signed them after conferring with you. On her personal income 
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tax, now, I am speaking. 

Q In matters pertaining to the estate, were you consulted 
by me? | 7 

A Yes. 

Q Were you eoneaited by me with regard to the lease on the 
property then known as 1826 M Street, Northwest? 

A Yes. 


Did I advise you as to the terms, the various offers to 


purchase or lease the property at 1826 M Street? 

A fhat is correct, sir. 

Q Do you recall what I advised you concerning the offer 
‘of Gustave Ring? 

A Yes, sir. 

Q What is your recollection? 

A That Mr. Ring was offering to take the property on a 
99-year lease, $12,000 a year, unencumbered, and at $10,000 if 
he was to pay off the 27,500 which was against the property. 

And you told me that that would not be taxable, in your 
opinion. 


Q -Do you recall in any further detail what my advice 


regarding the taxable nature of the transactions would be? 


A Yes. This amnesty se the money did not go to 
Mrs. Affleck. It went to the estate, and she benefited not 
at all from the $27,500. And it would go after her death,. the 
property -- the interest would be in life for myself, 
Marion Affleck, Mr. Affleck’s daughter, and myself, and remaindermen 
who are charitable organizations, would take care of the taxes. 

Q Did I advise you whether there would be a capital-gains 
jin connection with this transaction in the event of a sale of 
property? 

A I believe you stated that it would be a capital-gains 
if the property were sold, yes. 


Q Did I advise you of the tax consequences of the 
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assumption by Gustave Ring of the mortgage indebtedness on this 
property on M Street? Did I advise you? | 
A Yes. 
Q Do you recall what my advice was? 
MR. PENNER: I object to that, I don't think that is 
competent testimony. | 
MR. MC DONNELL: On what ground? 
MR, PENNER: I think it calls for a legal soneastoar,. 
MR. MC DONNELL: I am asking him whether he recalls 
what I advised him regarding the tax consequences. I am not 
asking him to draw a legal conclusion. I am asking him whether 
he recalls what I advised him as to the tax ponesmencesn 
MR. PENNER: All right. 
THE WITNESS: You advised that we take the $10,000, 
99-year lease and that Mr. Ring would pay off the 27,500. 
Q Did I advise you that there would be any tax liability 


to your mother or to the estate as a result of that? 


You stated that there would not be any tax liability. 


What was the date of your other's death? 
dune 20, 1964. 
What is your understanding of the legal consequences 
of: her death with regard to the estate of Philip G. ££ leck? 
A Repeat that, please. 
Q What is your understanding of the legal consequences 


o£ hex death with regard to the estate of Philip G. Affleck? 
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Let me rephrase that. I am asking you for a legal 
conclusion. 

When your mother died on June 20, 1964, did you then 
assume title to the properties as trustee of the estate of 
Philip G. Affleck? 

A I did. 

Q Did you thereafter become executor of your mother's 
estate? 

A I did, sir. 

Q Did I advise you after the execution of a lease on the 
property at M Street that the Internal Revenue Service had 
raised any question concerning the lease of this property? 

A Not at the time, sir. 

Q Did I thereafter? 

A Yes, you did. 

Q Did I advise you of the determination reached by. the 
Internal Revenue Service? 

A Well, as I recall, you told me that: the Internal 
Revenue Service said that that 27,500 was taxable, which had 
been re 


Q To whom? 


A Against Mrs. Affleck, as personal property, which it wags 


I mean Mrs. Affleck did not receive the 27,500 herself. 


When I advised you of the determination reached by 
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Internal Revenue, did I advise that your mother pay the tax? 


A You did, sir. 


Q Did I advise where the funds should come from to pay 


‘the taxes? 


A From the Affleck estate, sir. 


“Q Do you recall why I.advised that the funds be taken 


from the Affleck estate? 
A Because Mrs. Affleck didn't benefit from the 27,500. 
‘MR. MC DONNELL: I believe that is all I have. 
REDIRECT EXAMINATION : 
By Mr. Penner: 
Q “Do you know, Mr. Polkinhorn, whether Mrs. Affleck, your 
mother, signed notes in the amount of approximately $27,500? 
A I do not. I never heard of that before. 
Q Then what was the indebtedness to be discharged by 
the lease agreement dated 28 September 1560? i 
A That was the 27,500 that had been already borrowed, to 
my understanding -- anoue 17,000 by ur. affleck, and about 
10,000-plus by my mother. <¢ 
Q You will recall in our conversations thus far today 
that we had established, I thought, that your mother did in fact 
sign notes in the amount of $27,500. 
A Not te my knowledge, sir. 


Q Would you look at page 3 of the lease and read 


paragraph 6 of that lease to yourself? 


A Yes, sir. 

Q Now I call your attention specifically to the second 
line of the fourth page of that agreement, wherein it states 
“certain promissory notes made by Grace B. ffleck," and ask 
you again: Did your mother, Grace Affleck, sign certain 
promissory notes in the amount of approximately $27,590? 

A I do not know, sir. 

Q Does the lease recite that certain notes were made by 
_her and that those notes were to be discharged as part of the 
rent payable under the lease? 

A I can't answer that question. 

Q -You can read it again, then, if you would like to. 

A It says here the three promissory notes were made by 
Grace Affleck, dated June so-and-so. I don't know whether she 
‘signed them or not. 

Q She signed this lease, did she not? 

A Yes, and I signed it, but I don't know what happened 
in 1958, | 


Q | Would you disagree with the proposition that she did 


sign three notes in the amount of $27,500? 


A I can't tell you that, sir. 
MR. PENNER: Off the record. 
(Discussion off the record.) 


MR. PENNER: Back on the record. 


By Mr. Penner: 

Mr. Polkinhorn, I will ask you again<-- 

A I am sorry. 

Q ---did your mother sign three notes in the amount of 
approximately $27,500, which were to be discharged as part of the 
rent payable under the lease? - . 

A It says so. I presume she did. 

Q All right. Now I am going to ask you another question. 

You said, as I recall, in your answers to 
Mx. McDonnell's questions, that Mrs. Affleck received no benefit 
from this. Is that correct? 

A Bs far as I know, that is correct, sir. 

Q I will ask you a hypothetical question. 

If you borrow $500 from me and Mr. McDonnell pays me 
the $500 in cancellation of your debt to me, have you received’ 
the benefit? 

: Yes, I have. 
But you didn't get the cash in-hand, did you? 
No. 
BES vine 
Q But you did receive a benefit by virtue of 


\ I: . 
Mr. McDonnell paying off your note~~- 


| | 
A But Mrs. Affleck did not receive anything from this. 
\ / : 


\ 


- 


The estate did. | 
Q You said in answer to my last question that 


Mrs, Affleck signed notes--- | 


A That is right. 

Q Now you are saying that she was not cbligated on 
those notes. Is that correct? 

A No, no. I am saying that Mrs. Affleck did what she 
was requested to do by the attorney. This money did not go to 
Mrs. Affleck. 

Q This doesn't make any difference. What I am saying 
is, she owed an obligation, which was paid? , 

A " ghe dian't owe an obligation. The estate did. 

Q She signed the notes. 

A Oh, yes. 

Q In her personal capacity or as executor of the 
estate, or how did she sign them? | 

A As tenant for life. 

Q But that would be in her personal capacity as life 
tenant? ine 

A Yes. 

Q All, right, then she owed an obligation, which was 


paid by someone else, .is that correct? 


A _I.ean't go along with that. I don't know that. 


As far as I.know, she-didn't owe the obligation. The 
estate. owed it. I am sorry. 


MR, PENNER: ‘That is all I have. 
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" RECROSS-EXAMINATION 


By Mr. McDonnell: 


Q If we assume from the recital-in the lease that your 


mother signed notes in this amount, what was the security for 


payment of the principal amount of those notes? 
The property. | 
And in whose name was that property? 
Affleck's estate. 

Q Could your mother have sold that property in her 
“Uifetime and taken the proceeds herself? 

A She could not. 

Q To the best of your knowledge, did your mother in her 
lifetime ever sell any of the property or devote any of the 
proceeds of loans on the property to her personal use? 

A Absolutely not. 

Q You have stated on direct examination that the estate 
of Philip G. Affleck comprised a considerable number of 
properties, which you have identified in some detail. 

Do a recall whether there were loans on any of 
these other properties? | 

A As far as I know, all of the properties had Loans on 
them. 

Q Would the notes given for payment of those loans have 
been signed by your mother? 


A Yes. 


Q In what capacity? 

A They would probably have econaone by Mr. Affleck, unle'ss : 
Mrs. Affleck raised them before rica into the picture. 

° In the event she had refinanced the indebtedness on 
the property of Mr. Affleck's--- 

MR. PENNER: I will’ object to that. 

fhere is no evidence that she did that. 

MR. MC DONNELL: ‘Then I will make it a hypothetical 
question. 

Q If there were loans on any of the other properties, 
on notes signed by your mother during her lifetime and after 
Mr. Affleck's death, were those notes ‘included as debts of your 
mother's estate after her death? 

~jx Not that I know of. 

Q Will you refer to page 3 of the ease before you and 
tell me what the rate of interest recited is on those notes? 

A On page 3? 

Q Identifying the notes that we have been discussing. 

MR. PENNER: I think that is on page 4. 
{HE WITNESS: Now, what aid you ask me? 


BY MR. MC DONNELL: 


Q Tell me what is the rate of interest on those notes 


there identified. 


A 5-1/2 percent. 


MR. MC DONNELL: Will counsel for the Government 
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stipulate that the annual terest on $27,500 at 5-1/2 is 
$1,512.50? 
* MR. PENNER: $1,512.50. I will stipulate that the 
| interest on $27,500 at the rate of 5-1/2 percent, the annual 
interest, is $1,512.50. 
z By Mr. McDonnell: 
Q Mr. Polkinhorn, if I advised you that the annual 
interest at 5-1/2 percent on $27,500 is $1,512.50, will you Sa 


tell me whether, to your knowledge, this amount of interest was 


paid during your mother's lifetime on this indebtedness? 

A I don't know, sir. 

Q How is interest paid at the present time on the 
indebtedness on the properties in the Philip G. Affleck estate? 

A It is held out at the end of each month and put in a 
banking acount and then paid off, as far as I know. 

Q: Held out of what? 

A Held out of the rents. 

Q Is it your understanding that that was the same method 
of operation prior to your mother's death? fe: 

A It was, sir. 

Q Would you say that the $1,512.50 annual inverest on the 
indebtedness was paid out of gross rent? 

A I can't answer that. 


Q -I will state another question. 


If the annual interest was $1,512.50 and if Mr. Ring 
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would have leased this property at $12,000 annually, if the 
property were clear of debt, and at $10,000 annually if it were 
not cleared of debt, would you say that your mother benefited fron 
‘the payment of this indebtedness by Mr. Ring? 
, MR. PENNER: I will object to that, on the grounds that 
it calls for a conclusion. 
By Mr. McDonnell: 

Q If your mother could have realized $2,000 more per year 
in rents on this property and the annual interest was less than 
$2,000 per year, would your mother have benefited through the 
aera ge of this indebtedness? . 

a I don't think so. 

‘Q I will ask only two further questions. 
Was it your understanding: that. during your mother's 
lifetime she- relied: upon: advice of counsel in all that she did | 
with mace to the peoperties in the Philip G. Affleck estate? 


ve 


A‘ Definitely. 


Q Would you identify counsel, while she was alive? 


» 


A Barrett W. McDonnell. 

Q Did she rely on my advice with regard to the execution 
of this lease? | 

A Astocethor: 

Q You were requested to sign the lease. ton whose advice 
did you rely? 


A Attorney McDonnell. 


MR, MC DONNELL: That is all I have. 


MR. PENNER: Thank you, Mr. Polkinhorn. 


(Whereupon, at 3:00 p.m. the taking of the deposition 


was concluded.) 


I have read the foregoing pages 1 * 
through 33, inclusive, which contain a 
correct transcript of the answers made 


by me to the questions herein recorded. 


JOHN HENRY POLKINHORN 


CITY OF WASHINGTON ) 
) ss.: 
DISTRICT OF COLUMBIA ) 

I, Albert R. Sparks, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
(pages 1-33, inclusive) was duly sworn by me; that the testimony 
of said witness was taken by me in shorthand to the best of my 
ability and thereafter reduced to typewriting under my direction; 
that said deposition is a true record of the testimony given by | 
‘said witness; that I am neither counsel for, nn nor 
employed by any of the parties to the action in which this 
deposition was taken; and further that-I am not a relative or 
employee of any attorney or counsel employed by the parties 


thereto, nor financially or otherwise interested in the outcome 
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[Caption Omitted in Printing] 
STIPULATION 
It is hereby sti pulated and agreed by counsel for poth parties in 
‘the ebove-entitled action as follows: 
jl. Philip G. Affleck, the Testator and Grantor of the Testementary 
Trusts involved herein, died January 1) 1947. At the time of his death 
his Bole business and occupation was the ownership and management of 
rental real estate. | 
| 2. After several specific bequests, the will of Philip G. Affleck 
(a copy of which is attached hereto and marked Exhibit A) bequeathed 
end devised his estete, consisting ‘principally of real estate, to his 
wite, Grace B. Affleck, for her life, subject only to proper maintenance 
of the real estate, ’ payment of taxes thereon, and payment of interest 
on existing or future encumbrances on such real estate. In the event 


| 
of sale by her of real estate with the approval of the testamentary 


trustee, proceeds of such sale were to be invested in District of | 


Columbia real estate. 

3. Under the will, at the death of Grace Affleck the estate was 
devised to the trustee for the benefit of two life income peneficiaries 
‘end their issue, if any, until such issue reached the age of 21, and 


i 


: thereafter the remainder was vested in two churches Sn in perryville 7 
‘Virginia. 
hk. The estate consisted principally of real estate, i of which 
was encumbered to secure indebtedness at the date of death of Philip G. 
Affleck. | 

5. Included in the estate was investment real estate, now saenti- 
Pied as Lots 833 and 868 in Square 140 in the District of coluibie, which 


was encutbered in September, 1960, by @ loan of $27,500.00. 


62. 
6. In September, 1960, the life tenant and the trustee, with consent 
= the vested remeindermen, entered into a 99-year lease (a copy of 
which is ettached to the deposition of J. Henry Polkinhorn and marked 
“Governnent Exhibit 1) of the reel estate in question, electing a 
minimum rental of $10,000 per year on the property as encumbered. In 
the negotistion of the lease, the lessee offerred a minimum rental of 


$12,000 per year for the property if unencumbered by & loen, or, 


altematively, & minimum rental of $10,000 per year for the propexty 


sf encumbered. 

7- The lease provided that, as part of and in reduction of the 
tote rental to be paid, the lessee would assume the lessor's obligations 
for peyment of principal and interest on the indebtedness end would 
Cischarge the indebtedness before razing the improvements then stending 


on the property at the commencement of the lease, which improvements 


were declared by the lease to be the property of the lessee. 
| 


8. In October or November, 1960, the lessce paid the existing 
$27,500 indebtednees and all accrued interest and did raze the existing 
building and thereafter erected on the property a ouilding conteining 
elevators and other facilities for offices in the lessee’s building 
stending on the edjacent lend. 

9. Grace B. Affleck timely filea her individual federal income 
tax return, Form 1040, for the year 1960 (a copy of which is etteched 
hereto and marked Exhibit B), showing no tax due thereon. 

10. hereafter, e timely assessment was made by the Internal 
Revenue Service against Grace B. Affleck in the total amount of 
$10,212.33 representing deficiency in tax of $8,002.68 and assessed 


interest of $2,309.65 resulting frou the inclusion of $27,500.00 as 


63 
ordinary income to her in the year 1960 and other adjustments not here 
we dispute. ! 
21. The total amount of the deficiency assessment was paid to 
the defendant on October 8, 1963. 

12. Thereafter, e timely claim for refund, in the amount of 
#20, 096.41 was filed on November 7, 1963, together with Form 982 
an duplicate and statement attached thereto (a copy of which is | 
attached hereto end marked Exhibit C) and a letter of explanation 
AS Grace B. Affleck (a copy of which is attached hereto and 


| 
marked Exhibit D). 


| 
‘} 43, The claim for refund was formally rejected by statutory | 


notice of disallowance dated November 4, 1964. 

1h. Thereafter, this suit was timely filed by J. Henry Polkinhorn, 
the duly eppointed, qualified and acting Executor of the Estate of 
Grace B. Affleck, deceased, who died a resident of the District of 
Columbia on June 20, 1964, and John H. Polkinhorn (who is the seme 
pera as plaintiff J. Henry Polkinhorn), the duly appointed, 
qualified and acting Trustee of the Testamentary ‘Trust esteblished 
by the will of Philip G. Affleck, deceased. , | 
15. The two issues for determination in this case are as follows: 

a. Whether the Court has jurisdiction over this action . 
with respect to the pleintite John a Polkinhorn, Trustee of 
the Testamentary Trust established vy the will of Philip G. 
Affleck, deceased; and, 

>. whether Grace B. Affleck received taxeble ordinary 
4ncome in the amount of $27,500.00 in the year 1960, as the 
Government contenés, or whether such income is excludable under 


Section 108 of the Internal Revenue Code of 1954, as the 


6: << 
ee contend, or, if such amount was income whether it 
was income to the trust end permanently set aside for Cee 
charitable remaindermen as is elternetively contended by 
the pleintifis. ts 


16. The following documents ettached hereto and made a part 


‘hereof are true end correct copies of the criginals thereof and no 


objection will be raised by either party as to their authenti eity 


e&. Exhtoit A -- Will of Philip G. Affleck 
b. Exhibit B --Form 1040, federal income tax return of 
iceace B. Affleck for the calendar year 1960. 
ce. Exhibit C -- Form 982 and attached statement filed with 
“the Internal Revenue Service by Grace B. Affleck. 
2 28, esate D, -- 5 Se of explenetion to Internal Revenue 


Service ae Gescel B. = peeieck. 


oe nS —— saci (GEE a 


W.- W. Parrett € Nepoonell, Esquire Déniel L- [. Penner ~~ 

Suite 430 ' Attorney 

Washington Bullcing Department of Justice 

Washington, D. C. 20005 Tax Division 

Counsel for Plaintiffs Washington, D. C. 20530 
Counsel for Defendant | 
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[Exhibit A] 


LAST WILL AND TESTAMENT OF 
PHILIP G. AFFLECK 


I, PHILIP G. AFFLECK, of the District of Columbia, do make, cae 
lish and declare this instrument of writing as and for my last will and tes- 
tament, intending hereby to dispose of all the estate in which I may be 
interested in any manner at the time of my. death, and I do hereby ee 
any and all wills, testaments and codicils heretofore at any time by me 
made. 

ITEM I: I will provide by insurance for the immediate requitements 
of my wife GRACE B. AFFLECK, to whom I give and bequeath my auto- 
mobile, my household furniture, furnishings, bric-a-brac and other personal 
effects (other than securities) which shall be within my residence or liv- 


ing apartments and instorage, at the time of my death. 


ITEM II: I bequeath to JOHN R. BELLER, of the District of Co- 


lumbia, the sum of One thousand dollars ($1,000) if he is in my employ 


at the time of my death, otherwise this bequest shall lapse. 


ITEM III: All the rest, residue and remainder of my estate I give, 
devise and bequeath to my wife Grace B. Affleck, TO HAVE AND TO 
HOLD, for and during her natural life, subject only to the proper main- 
tenance of the real estate held under the terms of this instrument, the pay- 
ment of all taxes and assessments levied thereon from time to time, and 
the payment of all interest on existing or future encumbrances on, sack 
properties or any thereof. I authorize and empower my said wife, with 
the consent and approval of my trustee hereinafter named, to sell! and 
convey any or all of said real estate. In the event of any sale or sales of 


real estate the proceeds thereof are to be reinvested in real estate in’ the 
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District of Columbia which shall be approved by said trustee and which 


shall thereafter be held upon the trusts hereby created. 


It is my wish that out of the income arising from the property so be- 
queathed and devised to my said wife she shall make provision for my 
daughter Marian should the latter need help or assistance during the life- 


time of my wife. 


ITEM IV: Upon the death of my said wife I give, devise and be- 
queath ail the rest, residue and remainder of my estate to BARNUM L. 
COLTON, now vice-president of the National Savings and Trust Company, 
in and upon the following trusts, that is to say; IN TRUST: 

(a) To manage, control, rent, sell, exchange, transfer, convey and 
encumber by deed of trust or otherwise, all or any part of the trust estate 
created by this instrument, in fee simple or in any lesser estate, with the 
power of investment and reinvestment, and to change and alter such in- 
vestments from time to time, to collect all rents, revenue and income aris- 
ing therefrom and to pay such costs, charges and expenses as may be nec- 
essary or proper in the administration thereof apportioning such costs, 
charges and expenses between the principal and income of said trust estate 
as he may deem right and proper. 

(b) To pay to my daughter MARIAN AFFLECK one-half of the 
net income arising from said trust estate for and during her natural life, 
and upon her death leaving issue her surviving, to pay said one-half of said 
net income to such issue, or apply the same for their respective mainte- 
nance, support and education until they each respectively shall arrive at 


the age of twenty-one (21) years. Upon the death of my said daughter 


leaving no issue her surviving to thereafter pay all the net income arising 


from said trust estate to my stepson JOHN H. POLKINHORN fer and 


during his natural life. 
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(c) To pay the other half of said net income to the said JOHN 
H. POLKINHORN for and during his natural ‘life, and upon his death leav- 
ing issue his surviving, to pay twenty-five (25) percentum of the one-half 
of said net income so left for his use and benefit, toward the support, edu- 
cation and maintenance of his children until they shall have respectively 
arrived at the age of maturity, and the remaining seventy-five.(75) percen- 
tum thereof to my said daughter, or in the event of her prior decease leav- 
ing issue her surviving, to apply the same to the support, education and 
maintenance of such issue until they shall respectively arrive at said ages. 
Upon the death of the said John H. Polkinhorn leaving no issue him sur- 
viving, my said daughter or her issue surviving him, to pay to my ead 
daughter during her lifetime all of said income, and after her death pay 


the same for the maintenance, support and education of her issue until 


they severally arrive at the age of maturity. 


(d) Upon the death of my said daughter leaving no issue her 


surviving and the death of the said John H. Polkinhorn leaving no issue 
him surviving, or if both or either of them leave issue her or him surviv- 
ing, upon the death of all of such issue, or their all arriving at the age of 
maturity, to pay over the entire principal of said trust estate then existing, 
together with all unexpended income therefrom to the DUNCAN MEM- 
ORIAL M.E. CHURCH and to the GRACE EPISCOPAL CHURCH, both 
of Berryville, Virginia, in equal parts, absolutely and in fee simple. 
ITEM V: Should my said wife predecease me, or should she survive 
me but not be living at the time for the completion of the administration 
of my personal estate, I bequeath the sum of Five thousand dollars 
($5000) to WHARTON E. LESTER if he then be living, or in the event 


of his prior death, to such of his daughters as may then be living, in equal 
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shares, or the whole to the survivor thereof. This bequest is made in con- 


sideration of the friendship I have for Mr. Lester as a token of apprecia- 
tion for his services in assisting me to accumulate what I have and because 
I am indebted to him for legal services he has heretofore rendered me an 
amount much greater than said sum, for which services I have never felt 
in a position to pay and the payment thereof may otherwise be barred by 
time. This’ bequest shall not include any current indebtedness I may owe 
him at the time of my death and shall not be in lieu of compensation to 
him for acting as executor under this instrument. If my said wife survives 
me I direct the payment of the said $5000 to be made upon her death. 

ITEM VI: Should my wife, daughter and stepson ali predecease me, 
my daughter and stepson leaving no issue them surviving, I give, devise 
and bequeath my entire estate then remaining after the payment of said 
bequest of $5000, to the Duncan Memorial M. E. Church and the Grace 
Episcopal Church, of Berryville, Virginia aforesaid, in equal parts, abso- 
lutely and in fee simple. 

ITEM VII: My said wife and my said trustee are each hereby given 
full power ‘and authority to renew, replace or pay any encumbrance se- 
cured upon any real estate I may own at the time of my death and to 
execute such deed or deeds or other instruments as may be required. 
To enable them to properly administer the trusts hereby created I author- 
ize and empower them and each of them to execute such deed or deeds 
as may be necessary or proper, and hereby relieve any and all purchasers 
and any and all lenders of money secured on any such property from see- 
ing to the ‘application of the purchase money or money loaned. 

ITEM VIII: I charge my executors and my trustee hereinafter named 


to notify the respective ministers in charge of the Duncan Memorial M.E. 


Church, and the Grace Episcopal Church aforesaid, or the trustees manag- 
ing the affairs of said churches, at or shortly after my death, of the bene- 
fits the said institutions and each thereof may ultimately receive under 
this instrument if they are capable of receiving bequests or devises, to the 
end that they and each thereof, if not already incorporated, may become 
incorporated (if that be necessary), and receive the property herein be- 
queathed and devised to them respectively. In the event that but one of 
said churches is capable of taking and holding property hereunder that 
one shall receive all the benefits devised and bequeathed to both thereof, 
and if neither of them have such authority, or if for any reason neither of 
them may receive the benefits intended for them by this instrument, then 
in such event I give, devise and bequeath all left herein for the benefit of 
said churches to the CHILDREN’S HOSPITAL OF WASHINGTON, Dc. 
It is my desire that each of said churches shall use so much of the 


funds it shall receive hereunder, as in the judgment of its governing author- 


| 
ities is right and advisable, for the maintenance of its Sunday School as 


memorials to my deceased father. 

ITEM IX: Mindful that estate, inheritance and possibly other t taxes 
will be payable upon my death, that my estate will probably con- 
sist principally of real estate, and desiring that such real estate be pre- 
served as far as possible for the purposes set forth in my said will, I here- 
by authorize and empower my personal representative or representatives 
acting under this instrument to borrow such sum or sums of money upon 
the security of any parcel or parcels of real estate I may own at the! time 
of my death that may be required for the purpose of paying such taxes 
or any part of any thereof, upon such terms and conditions as may be 


necessary or advisable, and as security therefor to execute such deed or 
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deeds of trust, note or notes and other instruments as may be necessary, 
advisable or proper, and apply the proceeds of any such loan or loans to 
the payment of such taxes or any part thereof, the lender or lenders of 
the money being hereby relieved from seeing to the application thereof. 

I direct that the interest on any such sum or sums so borrowed shall 
be paid primarily from the income arising from the real estate upon which 
the indebtedness shall be secured but if such income at any time be insuf- 
ficient fer that purpose, that such interest be paid by the life tenants or 
tenant of other real estate held under the terms of this instrument, but 


shall not become an encumbrance or lien on any other real estate so held. 


ITEM X: In the event of the death of the said Barnum L. Colton 
prior to the execution of the trusts in him reposed I request my said wife, 
or in the event of her death, the said Join H. Polkinhorn to apply to the 
court for the appointment of a turstee in the place and stead of the said 


Barnum L. Colton. 


ITEM XI: I nominate and appoint my said wife, GRACE B. 
AFFLECK, as executrix, and WHARTON E. LESTER as executor of this 


instrument and request that neither thereof be required to give bond or 
undertaking in connection therewith. In the event that the said Wharton 


E. Lester shall predecease me or die before this will has been admitted to 
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probate and record I appoint the said BARNUM L. COLTON as Co- 


executor in-his place and stead. 


IN WITNESS WHEREOF I have hereunto set my hand and seal ithis 
23rd day of May, A.D. 1944. 2 
/s| PHILIP G. AFFLECK __. (Seal) 
SIGNED, SEALED, PUBLISHED and DECLARED by the above-named 
testator, PHILIP G. AFFLECK, and as for his last will and testament, in 
our precence, who at his request, in his presence and in the presence | of 
each other have hereunto signed our names as witnesses thereto this 93rd 
day of May, A.D. 1944. | 
/s| GRACE TAYLOR Address: 1117 Vt. Ave., N.W., Wash., D.C. 
/s/ CROOM W. WALKER Address: Claridge Hotel, 820 Conn., Ave. 
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Form 1040—~7969 - ‘EXEMPTIONS FOR PERSONS OTHER THAN YOUR WIFE AND CHILDREN 


Montis lived in your ! ~ | Amount YOU fur 
f bam of eres OVE Cevenceat RIVE wished ter Czpencent’s | 
ot i ool ee ot more? speek i 1gtte 


inna eel ee 


ee Soe | _ Is. = 
2 | 


| 
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dental expense) 1. Tot! cost of medicine end drugs 

(Submit itemized 2. 1 percent of cope oD Non-bus ine GES.. 
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Other ~ Safe Deposir. ta 
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(See page 10 of 
Instructions and |" 
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1. Enter Adjusted Gross Income from line 11, pege 1... 
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Se en a 


; 1960 - 
c "Grece B. Affleck; - ae % . Form 1040 
*9737 Devonshire Place, N > 7 Page 2 
Washington 8, D.C. Tap eats 


CONTRIBUTIONS 


Exempt Contributions: 


$344.00 


Pee Lutheran : 30.00 


National Society for the 
i Blindness 30.00 


%Mount Vernon Seminary 15.00 


-¥National Health Foundations 15.00 $434.00 
10% o£ Non-Business Income 68.72 


Balance $365.28 


Other Contributions: 


Soldiers, Sailors, Marines and 


Aixmens Club 2.00 


Total $367.28 
20% of.Non-Business Income "137.44 


$229 . 84 


Non-Deductible Contributions 
Deductible Contributions ; 


$$ 


“*¥Total for District of Columbia Return 


1960 
Grace B. Affleck . Form 1040 
2737 Devonshire Place, N.W. | Page 2 
Washington 8, D.C. 


MEDICAL AND DENTAL EXPENSE 


Professional Fees: 


Harvey Lee Cloud, M.D. $490.00 
Sterling Bookoven, M.D. 10.00 
J. Buxton Glenn, M.D. 130.00 
Groover, Christie & Merritt 250.00 
Holtzmen & Wechsler 15.00 


Oscar B. Huntex Memorial 4 
Laboratoxy 7.00 | $902.00 


Doctors Hospital 
Nurses 
Optical 


Total for Fedexval Return 


Medicines and Drugs 


Total for District of Columbia’ 


* Retuxn $2,578.49 — 
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‘Grace. B. Affleck 1960, 
2737 Devonshire Place, N.W. Form 1040 
Net Operating Loss 


Jashington 8, D.C. 


Non-Business Gross Income $ 687.19 
Ae 2,921.28 


Non-Business Deductions 
Excess Dedu $2758.05 


Net Operating Loss Computation fon 


$5,331.94 


None 
Loss Modification None 
on Return $1,200.00 


" Modi 2,234.09 oe 
6. Total 7 3,434.09 
7.Net Operating Less $1,897.85 
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a 


tEASURY DEPART: 


rou © 
RCV. Cc. tous 


__ Grace B, Affiack 579-606-3022. 
: ° (Nese) 
hes exclude 


come for the texable year beginning January 1 1,1 
Under thet secticn such taxpayer cons? 


prescribed under section 


= INTCRNAL REV 


2737 Devonshire Place, N.W. 
Washington, D.C. 
(Ac@euc, 


7,500.00 _ 


@ under section 108/a) of the Interac! Revenue Code the cmount of $27,500.00 


from gross in- 


December 31, 1960 "__: 


end endiag 


nseants to have the besis of property.adjusted in eccordence with the segulations 


1017 of the Internal Revenue Code of 1954, in effect at the time of filing the taxpayer’s te 


has no 
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but resides 


sestacitesfat__ 2737 Devonshire Place, N.tL, Washington 
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Shope, TY Cher kebels 
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rece B. Affieck 


APPROVED 


e n as 
olxinhorn, Srustee of the 
: 
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al 


(Numbor and streot, post office, Staiv) 


azge of indebtedness was obtained for which indebtedness 


Sich the taxpayer held property. 
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(Date) 
£fleck, 


(Titlo} 


INSTRUCTIONS 


(1) Thio form is to be uced by a toxpayer excluding from Grose 
income ony cmounts of Income attributeble to the dischegqe, 
within tho taxable yeor, of the indebtedness of which the tox- 


payer ts lioble or subject to which the taxpayer holds property. 


(2) Tris form should be executed in duplicate and filed with the 
teturn of with an amended return of claim for credit or refund, ca 
the case may be. 
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(poration empowered wi for the corporation, in addition to 
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Justed in any manner different from the General rule cot forth in 
tho requlations, in effect at the timo of filing the return, pre~ 


scribed under section 1617 of the Internal Revenue Corts of 1954, 
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set forth in detall onseparcte shects atteched to this form. Corr 
sent by the Commissioner of Internal Revenue to any deperture 
from suchgener ule shall be effected only by a closing agree- 
ment entered into under the provisions of section 712] of the 
Internal Revenue Code of 1954. 


the baste of the taxpayer’s property, unless the taxpay: 
cifically states on this form or on a separate sheet c 

hereto and mede a port hereof that the taxpayer docs not con- 
sent to the application of the general rule. 
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[SCHEDULE “G” ILLEGIBLE] 


Grece B. Affleck e 1960 
2737 Devonshire Place, N.W. , 2 Yorm 1040 
Washington 8, D.C. : Schedule I 


DEPRECIATION 


Description of : Date 2 Prior 
‘Asset Acquired Rasis Depree. Life Deprec. 


1. 14ll-lleth St. N.W. 1947 $14,000.00 ' "7,280.00 25 yrs.i $ 455.01 
(Sold 10/21) : : 


- 1725-1lth St. N.W. 1947 2,500. * 1,300.00 yrs. 100.00 


>. 1226-14th St. N.W. 1947 10,500. "5,460.00 420.00 
" New Furnace 1959 1,900. 190.00 190.60 


2100-14th St. N.W. . 1947 27,000. 10,400.00 800.00 
1826-M St. N.W. 1947 25,000. 12,546.50 y 807.74 
,(Leased-Razed 10/9) 
-, 6928 Maple St. N.W. 1947 3,500.00 * 1,820.00 : 140.00 
. 1130 N.H. Ave. N.W. 1947 5,000. 2,600.00 : 50.00 
(Sold 3/24) : y 


. 1206-0 st. 1947 5,000. 2,600.00 200.00- 
xnace(1/4 yr.) 10/60 850.00 None i 21.00 . 
- N.WN. 1947 i 6,000.00 3,120.00 240.00 


1947 27,000.00 14,040.00 . 1,080.00 
1947 10,000.00 5,200.00 400.00 
6/60 39,576.00 "None yrs. 924.00 


Total Depreciation 1960 $5,827.75 


Grace B. nEfleck, 579-$0-3022 1960 AMENDED 
2737 Devonshire a, N. W. FORM 1040 
D. Ce Form 982 — 


Wasnington, ° 
AND DESCRIPTION OF THE TRANSACTIONS 
IN DISCHARGS OF INDEBTEDNESS AND THE 
NATURE OF SUCH DISCHARGE 


under Will of Philip G. Affleck, deceesed; who cied 
Januery 7, : a Taxpayer holds title as life tenent to 
certain © . -ste located in the District of Columbia, 211 of 
which is Zor the production Sa enone in the form of 
rents. Av th of the Taxpayer, the id estate passes 
.into 4 joint lives of John = “polcint horn 
Marien 2 : né@ at the death of the survivor of 
without i eter their Geaths when-the lest of th 
2ztteins the age of 21 years, the said estate passes in 
simple to the Duncél memorial sas Sores Episcopel Church and the 
Grace eee rel : i rryville, Virginia, ox, in 
> aaine CeanoS taxe title to the 
Hospital of the 
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Pe eey at thea 
District of EES 
Includgeé in seid real estate is @ pe xcel designated ve 
purposes of District o£ Columbia real estate property tax as 
Lots 333 and $68 in Square 140, exiginally improved by the 


premises known es 1826 M Street, N. W. 


The ; y, together with the improvements pa 
wes velue 500. 00 in the final adjustment of the Unite 
States esta return for the estate of Philino G. ee 
deceased. a@justed basis, as of January 1, 1960, was as 


follows: 


Market value at Gate of inheritance, $37,500.00 


Depreciation ellowed or slloweble, 
1847 to 1959, inclusive, - 32,546.50 


Adjusted basis, $24,953.50 


‘on September 28, 1960, the Tex and the testamentary 
Trustee of the Sstate, with the app of the two vested 
remaindermen churches and the conti remainderman hosoitai, 
entered into a leese of the said t “y for a term of 99 
years to Gustave Ring, Marion i. “7, an@ Carlyn Ring Cohen, 
at a minimum monthly rental of $33 S Be ic 
renegotiation at 20-year intervals 4 


As @ condition of the lease and es part of the total 
consi@eration therefor, the lessees were given title to the 
improvements standing on the property with the right to raze 
said improvements, provided they first Gischarced the existing 
loen of $27,500.00 on the said preperty, secured by a ee 

‘deed of trust. The lessees did discharge the said indebe 

and did raze the building 


‘on or about october 10, 1960, 
standing thereon which secured the lean. 


together with Comiss = th 


, end of the said 
the Audit ane B appellate: PENS 


Q 
ck 
Hn 


% Ih 
a 

wo 

YY 
Pus 
(0) 

% 


Philis G. 3 

‘have been 
‘Internal & 

seneeeere nae v 
‘ from the propos 


- I~ 4 ck O ow 
PO 


Mm a 
\.. 


) cf the Internal 
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edness assumed by 
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Greee B. Affleck, 

2737 Devonshire Pplece, N. W. 
Washington 20008, D. C. 

ORIG OF 1929 61 L 1040 ADDL 

60 D 140514 

Individual Income Tax 1960, 


My individual income tax return, Sorm 1040, for the 
celendér year 1960 is hereby amended as follows: 


I consent to adjustment of the basis of income— 
producing property owned a me'as life tenent under Section 
1017 of the Internal Rev a2 of 1954 and incorporate into 

ttached Form $52, together with 


my seid income tax : a 


ade 


the statement atteac 


In this connection your attention is directed to the 
a@eficiency in inceme tex for the year 1960, assessed against 
me in the amount of $8802.68, paid with interest by RE, and 
received at your office October §, 1963. 


as 
Simulteneousiy herewith, I am filing a claim, for 


an 

Len, 
refund of income tax erroneously assessed by failure of the 
Internal Revenue Service to apply Section 10S(a) of the Internal 
Revenue Ccde of 1954, as amended, to the trensaction Gescribed 
in’the attechned Statement. fi 


- You are requested to accept this Amendment and the 
attacheda Consent, which was not filed with the original return 
because the alleged income aid not appear in the record of my 
cash receipts and disbursements from which my form 1040 was 
prepared and was, therefore, overlooked by the Preparer. There-— 
after, amendment wes postponed at the request of Audit during 
examinetion of the Return. ; : 
Very truly OUSs 


LA be. fy Cyple che 


eee B. Affleck? / 


oe 


FILLED 
DEC 17 1968 


a] 


ROBERT. M, STEARNS, Cletk Aen | Wecrabe. GUEY 


OPINION 
W. Barrett McDonnell, of Washington, D. C., on. 
behalf of the plaintiffs. ! 
Daniel L., Penner, Department of Justice, Washington, 
D. C., on behalf of the defendant. 


re 


This is an action for a refund of income cares 
eieaned to have been erroneously assessed and paid. The 
action involves the interpretation and application of : 
Section 108 of the Internal Revenue Code, 26 U.S.C. §108. 

The case has been submitted to the Court on a stipu- 
lation of facts. Philip G. Affleck, wno died on sanuacyie 
1947, created a trust estate by his will, under which his 
wife, Grace B. Affleck was the life tenant. A part of the 
estate was a parcel of improved real property in the 
District of Columbia, encumbered by a mortgage of $27,500. 
In September 1969, the life tenant and the trustee mate a 


99-ycar--lease of this property. In addition to paying a 
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rent of $10,000 a year, the lessee by terms of the lease 


assumed, the lessor's obligation of the payment of principal 
and interest on the indebtedness, and in case the lessee 
decided to demolish the building, he was to discharge the 

- entire indebtedness before doing so. In the fall of 1960 
the lessee paid off the entire indebtedness of $27,500 and 
then demolished the building situated on the property. The 
Internal Revenue Service, claiming that this payment of 
$27,500 was income to the life tenant, Grace B. Affleck, 
assessed her in the total amount of $10,112.33, which repre- 
sented a deficiency in her income tax on the theory that the 
sum of $27,500 should have been declared as income by her. 
The deficiency assessment was paid and timely claim for 
refund was filed. The claim having been rejected, this 
action was brought in behalf of her estate. 

It is contended in behalf of the plaintiff that the 
item in question is excluded from gross income by the pro- 
visions of Section 108 of the Internal Revenue Code, the 
pertinent provisions of which read as follows: 


-"Section 108, Income from Discharge of 
Indebtedness: 


(a) Special Rule of Exclusion. - No 
amount shall be included in gross income 
by reason of the discharge, in whole or 
in part, within the taxable year, of any 
indebtedness for which the taxpayer is 
liable, or subject to which the taxpayer 
holds property if - 
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_(1)- The indebtedness was incurred or 
assumed - - 
(A) by a corporation, or 
(B) by an individual in connection 
with property used in his trade 
or business. .. " 
It is argued that the item in question should 
‘be excluded from gross income under the provisions of (a), 
: | 
(1), (B), which have just been referred to. 
As is frequently the case with tax statutes, the 
‘phraseology of this section is somewhat cryptic and obscure, 
| 
and it must be analyzed with meticulous care in order to 


determine its meaning. The Court is informed by counsel on 


‘both sides that the matter now before the Court is one of 


‘novel impression. This Court is of the opinion that Section 


108 must be read in connection with Section 61 of the 
Internal Revenue Code, which enumerates a series of items. 
that must be included in gross income. Item number 12 is. 
-“Sncome from discharge of indebtedness", That must necessarily 
“mean that if a person pays an indebtedness at less than its 
| face value, the difference is income to him and should be! 
included in gross income. Section 108, however, excludes 
such a gain under certain circumstances: one of them is a 
ease in which the taxpayer is a corporation; another that is 
-elaimed to be applicable here is, if it is received by an 

| $ndividuel in connection with property used in his trade or 


business. 


88 
‘The type of income to which Section 108 as well as 
Item 12 of Section 61 refers, is illustrated in Kentucky and 


Indiana Terminal Railroad Co. v. United States, 330 F. 2d 520. 


In that case, a corporation that had issued bonds payable 


in pounds sterling, paid off the bonds in an amount in 
dollars less than the bonds would have called for initially, 
by reason of the fact that the corporation was able to 
acquire pounds sterling at a reduced rate. The difference 
was income, but was held excludable from gross income by 
virtue of the provisions of a section that was a predecessor 
of Section 108. 

In this case, as is claimed by the Government, 
the payment made by the lessee of the property was in the 
nature of additional rent. Clearly, if it had been paid 

_ directly to the lessor, it would have been income to the 
“lessor. The mere fact that the Tessor might have used the 
money so received to discharge the amount due on the prop- 
erty would have been immaterial. The circumstance that in 
order to avoid circuity of action, the arrangement in this 
case was that the lessee should pay the amount due on the 
mortgage directly to the mortgagee, does not change the 
nature of the transaction. 

In view of these considerations, the Court 
reaches the conciusion that the payment of $27,500, being 


additional rent, was income to the lessor and that it is 
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not excludable from gross income under Section 108, einice 
Section’ 108 applies only to cases in which an obligation 
is discharged at less than its face amount and income | 
thereby results in the amount of the difference. : 

Accordingly judgment will be rendered in favor 
of. the defendant dismissing the comp leint on the merits. 
A transcript of this oral decision will be treated as the 
findings of fact and conclusion of law. Counsel may submit 


a proposed judgment. 


Oauclls batt, 


1 ; 
United States both of f Wage. 


December 4, 1968. 
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{Caption Omitted in Printing] 
: JUDGENT 


° 


This cause having come on for trial by the Court on December. 3 and }, 
1968, end having been submitted upon a stipulation of facts and one item 
of documentary evidence, and the Court having considered the same, 8s 
well as the arguments and briefs of the respective parties, and having 

ete its opinion setting forth its conclusions in the premises end 
enbodying its findings of fact and conclusions of law, it is 

ORDERED, ADJUDGED end DECREED thet judgment is hereby entered in 
favor of the defendant dismissing the complaint. on the merits. 


Dated this 20 day of December, 1968. 


ur hon (KolG A 


United States District dudge 


Approved as to form: 


Ww. CaS rrnhA_ 
storney for Plainviff 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 


‘ OF MOTION FOR A NEW TRIAL, FOR AMENDMENT 
OF FINDINGS OF FACT AND CONCLUSIONS OF LAW 


eenerchor Material Facts 
under the Will of Philip G. nefileck, Deceased, the estate 
i o£ the decedent was devised to his wife, Grace B. Affleck, the 
' tax payer in this case, for her life, subject only to mainten- 
' ance of the real estate, payment of taxes and ss ee aes 


i interest on existing or future incumbrances of the real estate. 


' She had no right to divert to her own use any of the principal 


‘ o£ the estate and, as has been stipulated, no obligation to 
pay off any incumbrances on the estate property. (Last Will and 
Testament of Philip G. Affleck, ITEM III). 
At her death, the estate was bequeathed to a named trustee 
(for whom John H. Polkinhorn, plaintiff herein, is the substi- 
' tuted trustee appointed by the court in Civil Action No. 2582-59) 
for the joint lives of two designated income Noneciciamies and 
“their issue, if any, during their minority. After the geath 
of the two named income beneficiaries Wine issue or at the 


date all of the EN issue attained the age of a Bi 


' the entire trust estate was Natontes to the Duncan Memorial 
Methodist Episcopal Church and the Grace Episcopal Cereamoce 
of Berryville, Virginia in equai parts. (Last Will and Testa- 


ment of Philip G. Affleck, ITEM Iv). 


92 
The lease dated September 28, 1960, made by Grace B. Affleck, 


the life tenant, and John H. Polkinhorn, testamentary trustee 


under the Will of Philip G. Affleck, as lessors, approved by 


resolution of the vested and contingent remaindermen, provided, 
as part of the totel rent payable by the lessees, "discharge 
by the tenant" of the lessor's indebtedness of $27,500 secured 
by deed of trust on the leased land. (Lease, page 1). The 
lessee assumed the lessors' obligations for repayment of prin- 
cipal and the Keone OF interest on three certain promissory 
notes securea by deed of trust to the leased premises, the 
-lease reciting that such notes were payable at the office of 
the American Security and Trust Company, Washington, D. C. 
(Lease, Subpart I, Paragraph 6, page 3). The discharge of the 
aforesaid indebtedness was to occur before the existing im- 
provements were razed. (Lease, Subpart I, Paragraph 7, pege 4). 
All other payments of rent were to be made to the rental agent 
designated by the lessor. 

The $27,500 indebtedness was discharged by the lessee by 
payment in 1960 of the full amount of three promissory notes 
to American Security and Trust Company (Stipulation) 

Points ond Authorities 


\ 


I 


L. The Court's conclusion of law that the $27,500 paid by 
the lessees to the bank holding the notes secured by property of 


the estate was taxable income to the Lessor is erroneous and 
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contrary to the provisions of Section 108(a) of the Internal 
Revenue Code of 1954. | | 
The Court in its opinion has found and concluded that Section 
' 108(a) of the Internal Revenue Code of 1954 is "oryptic and ob- 
secure" and has read it in connection with Section 61(2)(12) in 
' order todetermine its meaning. By attempting to modify the 
' language of Section 108(a) by the language of Section 61(a) (2) 


the Court has erred. 


Section 61(a) (12) defines generically discharge of indebted- 


ness as income. It applies to all species of discharge, whether 
_in whole or in pert, whether of individuals or of corporations, 
whether personal or in connection with trade or business, !and 
whether by forgiveness or cancellation by the creditor or by 
payment by the debtor or a third party. 

The Court has selected ae such species of discharge of 
indebtedness--payment of indebtedness at less than face value-- 
and says that the difference is income and includabie in gross 
income, and that Section 61(a)(12) necessarily means this. The 
same can be said of all of the various species of discharge of 
indebtedness, including payment in full by a third party, as 
occurred in this case. | 

-But-it cannot be said, as the Court does, nk age Se 

species of income resulting from discharge of indebtedness in- 


cluded in Section 61(a) (12), it is therefore meant to be excluded 


from gross income by Section 108(a). 


94 
Section 108(a) selects, out of the various species of in- 
come inciuded in Section 61(a) (12), certain income resulting 


from discharge of indebtedness, in the case o£ indebtedness of 


@ corporation, or of an individual if incurred or assumed in 


connéction with property used in the individual's trade or busi- 


ness. 


Such language is clear and unambiguous. It does not limit 
itself to payment of indebtedness at less than face value, nor 
to cases of cancellation or forgiveness by. the creditor. 

The Court has equated Section 61(a) (12) and Section 108 (a) 
-gratuitously and has cited Kentucky and Indiana Terminal Rail- 
road Co. v. United States, 330 F. 2d 520, as supporting such a 
position and as limiting the appiication of Section 108(a) to 
cases of payment of indebtedness at less than face value. In 
that case, the debt was discharged at face value, in pounds 
sterling, and the court went out of its way to reject the Govern- 
ment's attempt to limit the privilege of exclusion of income from 


discharge of indebtedness in any way whatsoever. 
It 


The Court's failure to make a finding of fact or conclusion 


of law, or both, as_ to whether the $27,500 was income to the 


life tenant or to the whole estate is logically defective, fails 
to resolve a principal issue raised by the complaint and the 
facts of the case, and leaves the case in an incomplete posture 
for a dispositive ruling by the appellate court. 


95 

- The 99-year lease, under which the $27,500 payment was made 
x the creditor of the estate by She Fe wes a lease made- 
by the life tenant and the trustee of. the ensuing estate, and 
approved by the remaindermen themselves, in whose hands the pro- 
perty would come subject to the lease, All. of these, collectively 
were the "lessor" of whom the Internal Revenue Service singled 
out ane férxassessment of income tax due, and among whom ae Court 


bas not @istinguished the beneficiary of what the Court has 
ruled to be income. i 

The obligation on the indebtedness was not the obligation 
of the taxpayer, life tenant, in her individual capacity, : but 
was the obligation of the estate, secured by deed of trust of 
the fee title to the real éstate, which fee title helonged equit- 
ably te the remaindermen of the estate, subject to a preceding 
life estate and a trust estate for the joint lives of two per- 
sons and their minor issue. The Court has failed to find that 


the effect of the discharge of the indebtedness was to increase 


the equity of the remaindermen in the estate and did not enlerge 


the estate of the life tenant or the succeeding trust. 

Under the Will creating the life estate, trust and re- 
mainders, neither the life tenant nor the trustee had any 
obligation to discharge indebtedness of the estate cut of 
the income of the estate. The failure of the Court to distin- 
cots the income beneficiary of the $27,500 payment held to be 


income, and the dismissal of the action seeking refund of texes 


96 
assessed aoesnse the life tenant only, implicitly holds that the 
life tenant was the beneficiary cf income and required her to 
use such tncome: to discharge indebtedness of the estate. 

The lease specified that that portion of the manne rental 
represented by the discharge of indebtedness could not be paid 
to the life tenant (nor to her successor Trustee), but required 
the lessees to assume the lessors’ obligation on the three first 
trust notes payable to a Bee and required the Blessecs to pay 
the principal amount of the notes to the bank before razing the 
improvement which constituted a part of the security for the 
‘loan. Thus all of the lessors insured that the life tenant could 
not have the benefit of receipt of the $27,500 additional rental 
which the Court has held to be income to the lessor but which 
the Court, by dismissing the suit for refund, has, in ‘effect, 
bela to be income taxable to only one of the lessors, i.e., 
the life tenant. 

Thus by holding the $27,500 to be income, but by failing 


to make a finding of which lessor's income it was, the Court 


has left unresolved the principal issue in the case, that is, 


whether, if income, it was income to the estate in which the 
caxpeyex had a life interest only, or income to the trust for 
two life income beneficiaries, or income to the remaindermen 
whose equity in the trust principal was increased by the amount 


of the indebtedness discharged. 


Fl 


‘ Iit 
If the $27, 500 was income, it must at some time be ais- 


tributeble. SBE NG it was not distributable to the lige 
‘tenant, since the terms of the lease prevented it from reaching 
ber hands, and since the will prevented her from Reena 
her benefit any of the principal of the estate. Similarly, 
jt was not distributable by the succeeding Trustee to the one 
income beneficiaries, since it would not come into his pands as 
net income during his holding of the estate, which began at the 
death of the life onane four years after the indebtedness was 
‘@ischarged. It could be distributed only to the Seritencen 
when the trust estate ceased. 
under established principles of the law of trusts, the 
‘ineome beneficiary of the estate could not divert to her own 
‘use money received by the estate to be applied cn an eaestee= 
ness of the estate, even if the money was derived from Sane 
ordinarily regarded as income. 90 Corpus Juris Secundum 644, 
trusts, Sec. 355; Skinner v. Taft, 103 N. W. 702, 140 Mich. 282. 
If income, therefore, it was income permanently set aside 
' for the remaindermen, and the vested remaindermen were two 


| Charitable corporations. The income thus permanently set i aside 


for them was deductible from gross income in the year in which 


it was received for purposes of income tax, under Section! 142 (c) 


t. 
W. Barrett McDonnell | 
Attorney for Plaintiffs 


of the Internal Revenue Code of 1954. (2 
: th Coke 
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FILED ELLED 


DEC 27 1968 
ROBE), M. dicanis, CLERK JAN 13 {B69 


ROBERT M. STEARNS, Clerk 


MOTION FOR NEW TRIAL, FOR AMENDMENT OF FINDINGS 
OF FACT AND CONCLUSIONS OF LAW _ 

Come now the plaintiffs herein, by their attorney, and 
move the court re new trial and for amendment of the findings 
of fact and conclusions of law contained in the Court's opinion | 
‘enterea herein the 17th day of December, 1968, and, as grounds 
therefor, respectfully shows unto the Court: | 

1. The Court"s conclusion of law that the $27,500 paid by 
the ‘lessees comthe bank holding the notes secured by property of 
cholestate was taxable income to the lessor is erroneous and 
contrary to the provisions of Section 108 (a) of the Internal 
Revenue Code of 1954. 

a. The Court's finding and conclusion that the language 
of Section 108(a) is “eryptic and obscure” is erroneous, in that 
the language is unambiguous in excluding from gross and therefore 
from taxable income all income resulting from discharge of in- 
debtedness if such indebtedness was incurred or assumed by a 
corporation or by and individual in connection with property used 


in his trade or business. 


b. The Court’ s conclusion that the language of Section 
61(a) (12) of the Internal Revenue Code of 1954 modifies and 


e 


4 qualifies the language of Section 108(a) is erroneous in te 


Section pcx) carves out of the genus of income from discharge 


of Mnaehtednese under Section 61(a)(12) two species of such in- 


come and excludes it from taxation. 


Cc. The Court's conclusion that the situation involved 
in Kentucky and Indiana Terminal Railroad Company v. paiteae 
States, 330 Federal 2d., 520, supports the Court's highly festric= 
tive interpretation of Section 108(a) (and Section 61(a) (22) is 
‘erroneous and reads into the clear and unambiguous language 
"@ischarge of indebtedness" a limitation to payment of indebted- 
ness at less than face value. 

26 The Court's conclusion that the $27,500 was incone to 
the "lessor" fails to distinguish between the respective entities 
and interests of the nO tenant, the succeeding trust, “ard the 
remaindermen, and thus fails to resolve a principal issue raised 


in the pleadings and the evidence, and leaves the case in an 


imprecise and incomplete posture for dispositive ruling at the 


appellate level. 


a. The Court failed to make a finding or state a con- 
clusion of law as to the ownership of the income among the life 
tenant, the trustee, and the remaindermen, all three of whom were, 
collectively, the "lessor", so that it can be determined upon 


which of them the obligation of the tax, if any, should fall. 
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b. The Court failed to make a finding of fact that the 
lease .expressly provided for payment of the $27,500 by the lessee 
directly to the holder of the notes, an entirely different arrange~ 
ment from that provided in the lease for cent payments. . 

c. By concluding that the complaint should be dismissed,’ 
the Court has erroneously charged the life tenant with the obli- 
gation of payment of tax on the income, when no benefit of such 
income accrued te her and when, in fact, the lease expressly ex- 
cluded her from receipt of such income. | 

dG. The Court's conclusion that payment of the indebtednes$& 
by the lessee direct to the creditor was the same as erent to 
the life tenant, is erroneous in that (a) it assumes that such 
payment benefited the life tenant, and (b) it requires the life 
tenant to pay taxes on benefits received by another. 

e. In failing to maxe a finding with respect to which 
of the entities and interests moments the estate received the 
benefit of the discharge of indebtedness, the court has errone- 
ously failed to appiy the provisions of Section 142(c) of the 


Internal Revenue Code of 1954 to a situation where income has 


been permanently set aside fer a religious purpose and is deduct- 


ible from gross income for income tax purposes. 
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3. and for such other and further reasons as may be pre- 


sented at the hearing on this motion 


4. Plaintiffs request an oral hearing on this motion. 


\w. Go MD ewrent 
W. Barrett McDonnell | 
Attorney for Plaintiffs 
430 Washington, Building 
Washington, D. C. 20005 
NA. 8-2880 | 


[Certificate of Service Omitted in Printing] 
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FILED 
MAR 6~ 1969 


ROBERT M. STEARNS, Clerk 


NOTICE OF APPEAL 


Notice is hereby given that J. Henry Polkinhorn, Exe- 
cutor of the Estate of Grace B. Affleck, Deceased, and John H. 
Polkinhorn, Trustee of the Testamentary Trust under the Will of 
Philip G. Affleck, Deceased, plaintiffs above named, hereby appeal 
to the United States Court of Appeals for the District of Colun- 
bia Circuit from the final judgment entered in this action on 


December 20, 1968. 


Wes eae oO MD) sana te 


W. Barrett McDonnell 

Attorney for Appellants 
430 Washington Building 
Washington, D. C. 20005 
(Telephone: NA. 8- 2520), 


